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An#trust	
  enforcement	
  in	
  the	
  SSO	
  context	
  is	
  
focused	
  on	
  patent	
  holdups

• Standard	
  se-ng	
  organiza#ons	
  (SSOs)	
  set	
  
up	
  a	
  two-­‐step	
  compe##ve	
  process	
  
• Step	
  1:	
  Upstream	
  firms	
  compete	
  for	
  inclusion	
  of	
  their	
  

IP	
  in	
  the	
  standard	
  (compe##on	
  for	
  the	
  standard)	
  

• Step	
  2:	
  Downstream	
  firms	
  compete	
  for	
  
implementa#ons	
  of	
  the	
  standard	
  (compe##on	
  within	
  
the	
  standard)	
  

• Common	
  an#trust	
  concerns	
  
• Licensor	
  cartel	
  (“We	
  won’t	
  license	
  our	
  essen#al	
  IP	
  for	
  

less	
  than	
  $x”)	
  

• Licensee	
  cartel	
  (“We	
  won’t	
  license	
  your	
  IP	
  for	
  more	
  
than	
  $x”)	
  

• Manipula#on	
  of	
  the	
  SSO	
  process	
  to	
  disadvantage	
  
compe#tors	
  (“No	
  plas#c	
  conduits	
  for	
  fire	
  safety	
  
reasons”)	
  

• Patent	
  holdup	
  (“Decep2on,	
  adop2on,	
  infringement	
  
li2ga2on”)
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The	
  holdup	
  paradigm:	
  FTC	
  v.	
  Dell	
  (1996)

• Patent	
  holdups	
  have	
  been	
  challenged	
  
under	
  §2,	
  §5	
  FTC	
  Act,	
  and	
  Art.	
  82	
  
• Unilateral	
  conduct,	
  requires	
  (1)	
  dominant	
  posi#on;	
  (2)	
  

exclusionary	
  conduct	
  (here,	
  decep#on)	
  

• Note	
  that	
  §2	
  has	
  a	
  two-­‐step	
  causa#on	
  requirement:	
  
the	
  decep#on	
  must	
  result	
  in	
  exclusion,	
  and	
  the	
  
exclusion	
  in	
  incremental	
  market	
  power	
  

• Dell	
  held	
  patents	
  for	
  VL	
  bus	
  technology,	
  
which	
  it	
  did	
  not	
  disclose	
  to	
  the	
  SSO	
  
(conduct).	
  The	
  SSO	
  adopted	
  a	
  standard	
  
that	
  included	
  Dell’s	
  patented	
  technology	
  
(adop2on).	
  Post-­‐adop#on,	
  Dell	
  demanded	
  
holdup	
  royal#es	
  from	
  manufacturers	
  
(incremental	
  market	
  power).	
  
• Causal	
  link	
  ❶:	
  Decep#on	
  ➠	
  Adop#on	
  

• Causal	
  link	
  ❷:	
  Adop#on	
  	
  ➠	
  Market	
  power	
  

• Sehlement:	
  Royalty-­‐free	
  license

Adop%on'of'the'IP'into'
the'standard'by'the'SSO.➠❶

Adop%on'of'the'standard'
by'the'market.➠❷

Dell$conceals$IP

SSO$adopts$standard$
including$Dell$IP

Dell$makes$holdup$
royalty$demands
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A	
  holdup	
  extracts	
  rents	
  above	
  the	
  value	
  of	
  the	
  
inven#ve	
  contribu#on

• In	
  a	
  holdup,	
  there	
  are	
  two	
  values	
  that	
  
depend	
  on	
  #me	
  and	
  the	
  extent	
  of	
  the	
  
irreversible	
  investment	
  
• V1	
  =	
  What	
  ∆	
  is	
  willing	
  to	
  pay	
  to	
  π	
  for	
  a	
  patent	
  license	
  

before	
  ∆	
  made	
  irreversible	
  investments	
  (depends	
  on	
  
∆’s	
  ex	
  ante	
  op#ons)	
  

• V2	
  =	
  What	
  ∆	
  is	
  willing	
  to	
  pay	
  to	
  π	
  for	
  a	
  patent	
  license	
  
amer	
  ∆	
  made	
  irreversible	
  investments	
  (depends	
  on	
  ∆’s	
  
ex	
  post	
  op#ons)	
  

• The	
  holdup	
  value	
  is	
  V2	
  –	
  V1	
  
• V1	
  is	
  the	
  value	
  of	
  the	
  inven#ve	
  contribu#on	
  

• Standards	
  amplify	
  the	
  holdup	
  problem	
  
• In	
  a	
  1:1	
  holdup,	
  π	
  threatens	
  ∆’s	
  irreversible	
  

investments.	
  (V2	
  >	
  V1)	
  

• In	
  a	
  1:N	
  standards	
  holdup,	
  π	
  threatens	
  the	
  irreversible	
  
investments	
  of	
  everyone	
  who	
  is	
  suppor#ng	
  the	
  
standard	
  (V2*N	
  >	
  V1)

Time
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The	
  D.C.	
  Cir	
  limits	
  the	
  reach	
  of	
  the	
  Sherman	
  Act	
  
for	
  standard	
  holdups:	
  Rambus	
  v.	
  FTC	
  (2008)

• Rambus	
  didn’t	
  disclose	
  IP	
  to	
  the	
  SSO.	
  The	
  
IP	
  was	
  included	
  in	
  the	
  standard.	
  Post-­‐
adop#on,	
  Rambus	
  demanded	
  holdup	
  
royal#es.	
  The	
  FTC	
  found	
  Rambus	
  liable	
  
under	
  §5	
  (§2)	
  because,	
  had	
  Rambus	
  
disclosed	
  its	
  IP:	
  
1. The	
  SSO	
  would	
  not	
  have	
  included	
  Rambus’s	
  IP	
  in	
  the	
  

standard;	
  or	
  

2. The	
  SSO	
  would	
  have	
  included	
  Rambus’s	
  IP	
  but	
  
demanded	
  ex	
  ante	
  RAND	
  commitments.	
  	
  

• In	
  2008	
  the	
  D.C.	
  Cir.	
  reversed	
  and	
  held	
  
• The	
  loss	
  of	
  a	
  RAND	
  nego#a#on	
  opportunity	
  by	
  itself	
  

does	
  not	
  cons#tute	
  a	
  cause	
  of	
  ac2on;	
  and	
  

• The	
  FTC	
  didn’t	
  prove	
  that	
  the	
  decep#on	
  was	
  a	
  “but	
  
for”	
  cause	
  of	
  inclusion	
  of	
  Rambus’s	
  IP	
  in	
  the	
  standard	
  	
  

• In	
  February	
  2009,	
  the	
  Supreme	
  Court	
  
denied	
  cert.	
  

Rambus'
conceals'IP

SSO#adopts#standard#
including#R's#IP

R#makes#holdup#
royalty#demands
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  Cir.	
  2008)



The	
  D.C.	
  Cir	
  limits	
  the	
  reach	
  of	
  the	
  Sherman	
  Act	
  
for	
  standard	
  holdups:	
  Rambus	
  v.	
  FTC	
  (2008)

• Rambus	
  didn’t	
  disclose	
  IP	
  to	
  the	
  SSO.	
  The	
  
IP	
  was	
  included	
  in	
  the	
  standard.	
  Post-­‐
adop#on,	
  Rambus	
  demanded	
  holdup	
  
royal#es.	
  The	
  FTC	
  found	
  Rambus	
  liable	
  
under	
  §5	
  (§2)	
  because,	
  had	
  Rambus	
  
disclosed	
  its	
  IP:	
  
1. The	
  SSO	
  would	
  not	
  have	
  included	
  Rambus’s	
  IP	
  in	
  the	
  

standard;	
  or	
  

2. The	
  SSO	
  would	
  have	
  included	
  Rambus’s	
  IP	
  but	
  
demanded	
  ex	
  ante	
  RAND	
  commitments.	
  	
  

• In	
  2008	
  the	
  D.C.	
  Cir.	
  reversed	
  and	
  held	
  
• The	
  loss	
  of	
  a	
  RAND	
  nego#a#on	
  opportunity	
  by	
  itself	
  

does	
  not	
  cons#tute	
  a	
  cause	
  of	
  ac2on;	
  and	
  

• The	
  FTC	
  didn’t	
  prove	
  that	
  the	
  decep#on	
  was	
  a	
  “but	
  
for”	
  cause	
  of	
  inclusion	
  of	
  Rambus’s	
  IP	
  in	
  the	
  standard	
  	
  

• In	
  February	
  2009,	
  the	
  Supreme	
  Court	
  
denied	
  cert.	
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The	
  D.C.	
  Cir	
  limits	
  the	
  reach	
  of	
  the	
  Sherman	
  Act	
  
for	
  standard	
  holdups:	
  Rambus	
  v.	
  FTC	
  (2008)

• Rambus	
  didn’t	
  disclose	
  IP	
  to	
  the	
  SSO.	
  The	
  
IP	
  was	
  included	
  in	
  the	
  standard.	
  Post-­‐
adop#on,	
  Rambus	
  demanded	
  holdup	
  
royal#es.	
  The	
  FTC	
  found	
  Rambus	
  liable	
  
under	
  §5	
  (§2)	
  because,	
  had	
  Rambus	
  
disclosed	
  its	
  IP:	
  
1. The	
  SSO	
  would	
  not	
  have	
  included	
  Rambus’s	
  IP	
  in	
  the	
  

standard;	
  or	
  

2. The	
  SSO	
  would	
  have	
  included	
  Rambus’s	
  IP	
  but	
  
demanded	
  ex	
  ante	
  RAND	
  commitments.	
  	
  

• In	
  2008	
  the	
  D.C.	
  Cir.	
  reversed	
  and	
  held	
  
• The	
  loss	
  of	
  a	
  RAND	
  nego#a#on	
  opportunity	
  by	
  itself	
  

does	
  not	
  cons#tute	
  a	
  cause	
  of	
  ac2on;	
  and	
  

• The	
  FTC	
  didn’t	
  prove	
  that	
  the	
  decep#on	
  was	
  a	
  “but	
  
for”	
  cause	
  of	
  inclusion	
  of	
  Rambus’s	
  IP	
  in	
  the	
  standard	
  	
  

• In	
  February	
  2009,	
  the	
  Supreme	
  Court	
  
denied	
  cert.	
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Causa#on:	
  Tensions	
  between	
  Rambus	
  and	
  
Microso9	
  (both	
  D.C.	
  Cir.)

• The	
  D.C.	
  Cir	
  relies	
  on	
  two	
  prima	
  facie	
  
contradictory	
  causa#on	
  requirements	
  
• Microso9’s	
  weak	
  contribu?ng	
  factor	
  causa?on	
  

standard:	
  §2	
  causa#on	
  requires	
  conduct	
  “reasonably	
  
capable	
  of	
  contribu#ng	
  significantly	
  to	
  ∆’s	
  con#nued	
  
monopoly	
  power.”	
  (Id.,	
  79)	
  	
  

• Rambus’s	
  strong	
  but-­‐for	
  causa?on	
  standard:	
  It	
  is	
  not	
  
enough	
  for	
  §2	
  causa#on	
  “that	
  Rambus’s	
  nondisclosure	
  
made	
  the	
  adop#on	
  of	
  its	
  technologies	
  somewhat	
  more	
  
likely	
  than	
  broad	
  disclosure	
  would	
  have.”	
  (Id.,	
  at	
  
463-­‐64).	
  Ci#ng	
  Hovenkamp,	
  et	
  al.	
  for	
  “but-­‐for”	
  
causa#on	
  requirement.	
  (Id.,	
  466)	
  

• “Drama#c	
  shim	
  away	
  from	
  Microso9.”	
  (Rosch)	
  

• A	
  possible	
  solu#on	
  to	
  the	
  puzzle	
  
• The	
  Rambus	
  standard	
  applies	
  to	
  ❶	
  

• The	
  Microso9	
  standard	
  applies	
  to	
  ❷	
  

• In	
  any	
  event,	
  Rambus	
  makes	
  it	
  harder	
  for	
  
πs	
  to	
  challenge	
  certain	
  holdups

An#$
Netscape,

agreements,
with,OEMs

OEM,channel,foreclosed,to,
Netscape,/,fragmenta#on,

Fending'off'threat'to'
OS'monopoly'power
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power

Decep#on,
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U.S.	
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  2001)



Cause	
  of	
  ac#on:	
  Tensions	
  between 
Rambus	
  (D.C.	
  Cir.)	
  and	
  Broadcom	
  (3rd	
  Cir.)?

• Qualcomm	
  (QC)	
  promised	
  to	
  license	
  mobile	
  
phone	
  IP	
  under	
  FRAND	
  terms.	
  As	
  a	
  result,	
  the	
  
SSO	
  included	
  the	
  IP	
  into	
  the	
  standard.	
  Post-­‐
adop#on,	
  QC	
  reneged	
  on	
  the	
  promise	
  and	
  
charged	
  holdup	
  royal#es.	
  	
  
• The	
  3rd.	
  Cir.	
  held	
  that	
  false	
  FRAND	
  promises	
  may	
  cons#tute	
  a	
  

cause	
  of	
  ac2on	
  under	
  §2.	
  

• Tensions	
  between	
  the	
  3rd	
  and	
  D.C.Cir?	
  
• Broadcom	
  (3rd	
  Cir.):	
  “Decep#ve	
  FRAND	
  commitments,	
  no	
  

less	
  than	
  decep#ve	
  nondisclosure	
  of	
  IPRs,	
  may	
  result	
  in	
  ...
[an#compe##ve]	
  harm.”	
  (Id.,	
  314)	
  

• Rambus	
  (D.C.	
  Cir.):	
  JEDEC’s	
  “loss	
  of	
  [a	
  RAND]	
  commitment	
  is	
  
is	
  not	
  a	
  harm	
  to	
  compe##on	
  from	
  alterna#ve	
  
technologies.”	
  (Id.,	
  466)	
  

• Is	
  there	
  a	
  dis#nc#on?	
  
• In	
  Broadcom,	
  QC	
  made	
  and	
  then	
  broke	
  a	
  FRAND	
  

commitment.	
  In	
  Rambus	
  there	
  never	
  was	
  a	
  FRAND	
  
commitment.	
  

• In	
  Broadcom,	
  the	
  FRAND	
  commitment	
  was	
  key	
  for	
  the	
  SSO	
  to	
  
choose	
  QC’s	
  technology	
  for	
  including	
  in	
  standard	
  over	
  
exis#ng	
  alterna#ves

SSO#adopts#standard#
including#QC's#IP

QC#makes#>#FRAND#
royalty#demands
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  (3rd.	
  Cir.	
  2007)



Liability	
  for	
  holdup	
  without	
  decep#on:	
   
FTC	
  v.	
  N-­‐Data	
  (2008)

• Natl.	
  Semi.	
  (NS)	
  disclosed	
  its	
  Ethernet	
  
patents	
  to	
  the	
  SSO	
  and	
  made	
  nominal	
  
license	
  commitments	
  ($1,000).	
  The	
  SSO	
  
adopted	
  the	
  standard.	
  Post-­‐adop#on,	
  NS	
  
honored	
  the	
  commitment	
  for	
  many	
  years.	
  
Then	
  N-­‐Data	
  acquired	
  the	
  patents	
  and	
  
started	
  charging	
  >	
  $1,000	
  royal#es.	
  

• No	
  decep#ve	
  (exclusionary)	
  conduct	
  
during	
  the	
  SSO	
  process;	
  no	
  adop#on	
  of	
  a	
  
“tainted”	
  standard;	
  no	
  causa#on	
  
• No	
  §2	
  liability	
  

• Unfair	
  ex	
  post	
  exploita#on	
  of	
  properly	
  
acquired,	
  standards-­‐based	
  market	
  power	
  
is	
  sufficient	
  for	
  §5	
  FTC	
  Act	
  liability	
  
• Both	
  “unfair	
  compe##on”	
  and	
  “unfair	
  prac#ce”

SSO#adopts#standard#
including#NS's#IP

!

Successor#N6Data#
reneges#on#the#

$1,000#commitment

Bona%fide
$1,000%
commit1
ment

No$decep)on➠❶

Adop)on$of$the$"untainted"$
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Pu-ng	
  it	
  all	
  together:	
  Patent	
  holdup	
  amer	
  
Rambus,	
  Broadcom,	
  and	
  N-­‐Data

Decep%ve'IP'
non,

disclosure

Inclusion'of'IP'into'
the'standard

Holdup

Opportunis%c'exploita%on'
of'standards,conferred'

market'power

Decep%ve'
licensing'
commit,
ments

❶
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causa-on&standard&(MSFT)

Valid&cause&of&ac-on&under&§5&
FTC&Act,&even&in&the&absence&of&
decep-on&or&exclusion&(N1Data)



What	
  SSOs	
  can	
  do	
  to	
  mi#gate	
  the	
  holdup	
  risks

Rule Licensor	
  members	
  promise: Comment

Disclosure
“I	
  have	
  some	
  patents	
  here	
  that	
  may	
  relate	
  to	
  
the	
  technology.	
  I	
  may	
  or	
  may	
  not	
  license	
  
them	
  once	
  we’ve	
  agreed	
  on	
  a	
  standard.”

Enables	
  “inven#ng	
  around,”	
  which	
  also	
  reduces	
  incen#ves	
  to	
  
disclose.	
  Does	
  not	
  remove	
  the	
  “nuclear	
  op#on”	
  (injunc#on)	
  
if	
  patents	
  are	
  included	
  in	
  the	
  standard.	
  Insufficient.

Royalty	
  free	
  
license

“For	
  the	
  uses	
  covered	
  by	
  the	
  standard,	
  you	
  
may	
  use	
  my	
  patented	
  technology	
  for	
  free.”

Highly	
  effec#ve.	
  However,	
  some	
  IP	
  holders	
  will	
  avoid	
  the	
  
SSO,	
  which	
  may	
  be	
  counterproduc#ve	
  (they	
  can	
  s#ll	
  sue	
  
later	
  on).	
  Common	
  in	
  open	
  source	
  IP	
  environments.

RAND	
  (and	
  
FRAND)

“Once	
  the	
  standard	
  is	
  set,	
  I	
  will	
  license	
  my	
  
essen#al	
  patents	
  at	
  a	
  reasonable,	
  non-­‐
discriminatory	
  rate.”)

Takes	
  the	
  threat	
  of	
  an	
  injunc#on	
  off	
  the	
  table—mostly,	
  at	
  
least.	
  However,	
  what’s	
  reasonable?	
  25%	
  of	
  running	
  
royal#es?	
  5%?	
  Are	
  grantbacks	
  or	
  admissions	
  of	
  validity	
  and	
  
infringement	
  part	
  of	
  RAND?

Unilateral,	
  ex-­‐
ante	
  RAND

“I	
  will	
  license	
  my	
  essen#al	
  patents	
  at	
  RAND	
  
terms,	
  no	
  worse	
  than	
  $10/unit	
  plus	
  
exclusive	
  grantback	
  for	
  5	
  years.”

Even	
  beher	
  than	
  RAND	
  alone,	
  as	
  it	
  allows	
  choosing	
  
alterna#ve	
  technologies	
  while	
  there	
  are	
  s#ll	
  op#ons.	
  

Penalty	
  
defaults

“For	
  any	
  undisclosed	
  essen#al	
  patent,	
  the	
  
maximum	
  royalty	
  is	
  $10,000.”

Creates	
  a	
  strong	
  incen#ve	
  to	
  search	
  for	
  and	
  disclose	
  
essen#al	
  patents.	
  Very	
  effec#ve	
  if	
  coupled	
  with	
  (ex	
  ante)	
  
RAND.

Joint	
  ex	
  ante	
  
nego#a#ons

Actual	
  nego#a#on	
  of	
  licensing	
  terms	
  at	
  the	
  
outset	
  of	
  the	
  process

Front-­‐loads	
  and	
  delays	
  the	
  technical	
  process.	
  SSO’s	
  
concerned	
  about	
  poten#al	
  (buyer	
  or	
  seller)	
  price	
  fixing.	
  DOJ	
  
indicated	
  that	
  rule	
  of	
  reason	
  applies	
  to	
  bona	
  fide	
  ex	
  ante	
  
term	
  nego#a#ons.

Lemley,	
  Ten	
  Things	
  to	
  to	
  about	
  the	
  Holdup	
  of	
  Standards	
  (2007)



The	
  EU	
  case	
  against	
  Rambus 
Sehled,	
  December	
  2009

• By	
  and	
  large	
  same	
  facts	
  as	
  in	
  U.S.	
  case	
  

• But	
  subtle	
  difference	
  in	
  the	
  law.	
  Under	
  §2,	
  
a	
  cause	
  of	
  ac#on	
  exists	
  if	
  the	
  exclusionary	
  
conduct	
  results	
  in	
  monopoly	
  power.	
  	
  
• In	
  other	
  words,	
  the	
  ∆	
  does	
  not	
  have	
  to	
  be	
  a	
  monopolist	
  

at	
  the	
  #me	
  of	
  the	
  challenged	
  conduct.	
  

• In	
  contrast,	
  Art.	
  102	
  only	
  applies	
  to	
  firms	
  
that	
  are	
  already	
  dominant	
  at	
  the	
  #me	
  of	
  
the	
  challenged	
  conduct	
  
• However,	
  unlike	
  §2	
  and	
  much	
  like	
  §5,	
  Art.	
  102	
  also	
  

covers	
  “exploita#ve	
  abuses,”	
  e.g.,	
  unfair	
  prac#ces.	
  

• “imposing	
  unfair	
  purchase	
  and	
  selling	
  prices	
  or	
  other	
  
unfair	
  trading	
  condi#ons.”	
  Art.	
  102(a)	
  

• Sehlement:	
  No	
  royal#es	
  for	
  older	
  
genera#on	
  DRAM;	
  reduced	
  royalty	
  rates	
  
for	
  later	
  genera#ons	
  for	
  5	
  years

Didn't'
disclose'
patents

No'ex'ante'
royalty'

considera3on

JEDEC'adopts'standard'that'
includes'Rambus's'patents

Rambus'is'able'to'charge'
excessive'royalty'rates

=

Monopoly'power


