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Pre-modern "Zero-Sum" world

- Expectation: near universal
poverty

- Focus: distribution
(distributive justice)

Modern "Non-Zero Sum" world
- Expectation: "universal

opulence" (a decent
standard of living for

KEY CONCEPT 1

Two main strategies
for individual
conduct

A

Societal and individual
goals
- Increase Output

(1) Get rich by making others better off
— increases output
("growing the pie")
— increases profit
("reward for growing the pie")
- Harmony between individual and
societal goals

(2) Get rich by making others worse off
- decreases output

("shrinking the pie")
- increases profit

everyone) —|| = societal goal ("take a bigger slice")
- Focus: production (or GDP - Increase Profit - Mismatch between individual and
growth) = individual goal societal goals
Requires
- Rule of law \
- Property v
- Contracts
- Competition The antitrust laws Societal (legal) response
discourage (2) but do not|« to the individual
require (1) strategies: Antitrust
I 1 1
v v v
EXTREME 1 MIDDLE GROUND EXTREME 2
Not enough | Antitrust encourages | Too much (or the
competition "regulated competition" wrong kind of)
- Collusion or "competition on the competition
— Directly harms merits." — Monopolization
consumers g ] - Directly harms
- Strongly ECONOMIC GOALS rivals to the
disfavored - Productive efficiency point of damaging

— Can be criminal

§1 (ROR, per se), §7

(make more with less)

- Allocative efficiency
(ensure that goods travel
to those who value them
most)

- Dynamic efficiency
(create incentives to
invest in innovation)

NON-ECONOMIC GOALS

- Protect the political
process from dependency
on concentrated economic
power
("too big to fail")?

- Fairness: Reduce systemic
bargaining inequality?

the competitive
process, thus
indirectly harming
consumers

- Disfavored

- Not criminally
prosecuted

§2, §7, ROR
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Hanno Kaiser AE = Harm to the competitive process (and as a result, harm to consumers)
PE = Benefits to consumers
§1 |
| "[Tlhere are certain agreements or practices which
l because of their pernicious effect on competition
v and lack of any redeeming virtue are conclusively
In presumed to be unreasonable and therefore illegal
Agreement restraint without elaborate inquiry as to the precise harm
of trade they have caused or the business excuse for their
- Goods flow downstream (AE > PE) use." Northern Pacific Railway Comp., v. U.S., 356
- Money flows upstream U.S. 1, 5 (1958).
ro s |
v v | |
NOT v v
- Conscious Horizontal | | |
parallelism or - Rule of reason Ancillary restraints Per se
("gas stat.") vertical? (hz, vert) <« = = =|doctrine ("bakery") |« = = = =[(hz only) |- - Irrebuttably
- Intra-company presumed
- Employee I
("Uber") |
I e T -~
v A/ v v A/ v v v
r———- r——=—171 =~ 71
Market Conduct AE ~PE (A) Market | |Conduct AE -PE
power Underlying | power | | | |
—p(bona fide -—-- - - - = - - - =
| | agreement |
______ "| (IIM&AII)
| R —— - - -
v v v v v v May be prosecuted
[m === ——— === 1 (B) | | criminally
Market Market FOR EXAMPLE Restraint Price Market Bid - clandestine
definition share |- Exclusive dealing | |}—|("seller non| | | fixing allo- rigging | - concealed
(SSNIP) (30%) - Non-compete compete") cation - clear knowledge of
|- Tying (%) | | |  wrongful nature
- Bundling
|- Standard setting | (B) is el J
- Etc. reasonably
T 1 Lep|necessary to
achieve (A)
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Market Power Inquiry:

1. Market definition = Who
are the competitors?

2. Market share = How
meaningful are they?

3. Entry barriers = High
market shares only
indicate market power if
there are entry barriers

a. hM + SSNIP test =
aspirational goal; what
we would to do in a
perfect world

b. Imperfect, real world

approach

— Which products do
customers consider as
viable alternatives?

- Whom do the parties
identify as competitors?

— Whom do industry
observers identify as
competitors?

- Whom do the parties win
business from and to whom
do they lose business
(win/loss; discount
approval)?

KEY CONCEPT 3

IlBigll §2 IIBadll
v v v ROR
Causation Exclusionary No business
——————— Monopoly power S| conduct justification
P: AE D: PE
v v v v v
Market Market Entry Exclusionary Genuine §2
r —|ldefinition share barriers offenses under unilateral
| (SSNIP) (>60%) §1 conduct
A INCLUDES INCLUDES
- - Tying (%) - Refusals to deal (Aspen)
| - Bundling - Essential facility (rare)
- - =1 v v - Loyalty discounts - Leveraging (x)
— Exclusive dealing - Predatory pricing
| Traditional Network — Predatory overbidding
| Effects
- direct
Derivative aftermarkets — indirect

(parts, two step purchasing
patterns) are usually not
separate antitrust markets,
unless they are disconnected
from the system market

v v

switching costs as a
result of the initial

Lack of information
at the time of the
initial purchase

Lock in (high

purchase)
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KEY CONCEPT 4

“[Tlhe vice of tying arrangements lies in the use of
economic power in one market to restrict competition

TYING, §1 and §2

|

v Market 1

Market power in
TYING market

v v
Two products Tie
(= PE) (= Conduct)
A
r——-—-—---- v
Separate | - Contract
| demand test - Economic
(backward | - Technology
|  looking)

NOTE: Tying is, for historical reasons, still classified as a

v

30%

"per se" offense, but in practice it is a variant of the ROR,
because market power is always required in the TYING product
market. This chart works for both §1 and §2 tying.

v | Market 2
AE in TIED
market
v v
. r- T
Exclusionary = Exploitative =
Forecloses 30% || Forcing
of tied market unwanted
to competitor || product on |
(modern) customer
| (traditional) |

on the merits in another.” Northern Pacific Railway
Comp., v. U.S., 356 U.S. 1, 11 (1958).

ROR tying: No business
justification

A

"two products"
discussion. If so, no
need to repeat.



